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NO. 46988-2019
ADA COUNTY NO. CR-FE-2012-13591
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, David Joseph Lopez pleaded guilty to felony possession of
a controlled substance. The district court imposed a unified sentence of five years, with one and
one-half years fixed, suspended the sentence, and placed Mr. Lopez on probation for a period of
five years. Later, Mr. Lopez admitted to violating his probation, and the district court revoked
probation, executed the sentence, and retained jurisdiction.

The district court subsequently

placed Mr. Lopez on probation for a new period of five years. After Mr. Lopez admitted to
violating his probation in that new period, and the district court revoked probation and executed
his underlying sentence. On appeal, Mr. Lopez asserts the district court abused its discretion
when it revoked his probation.
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Statement of the Facts & Course of Proceedings
Early one morning, a Boise Police Department officer stopped a vehicle for failure to
maintain its lane. (See Presentence Report (hereinafter, PSI), p.3.) Mr. Lopez was the passenger
in the vehicle, while his brother, Robert Lopez, was the driver. (PSI, p.3.) A records check
showed that Robert Lopez had a warrant for his arrest out of Bonner County. (PSI, p.3.) The
officer requested a K-9 officer at the scene, and the drug dog alerted to the presence of a narcotic
substance inside the vehicle.

(PSI, p.3.)

Mr. Lopez told the first responding officer that

methamphetamine, marijuana, and drug paraphernalia were inside the vehicle. (See PSI, p.3.)
Inside the vehicle, officers located packages of methamphetamine, a bottle and baggie containing
marijuana, smoking devices, and other items. (See PSI, p.3.)
The State charged Mr. Lopez by Information with possession of a controlled substance,
felony, LC.§ 37-2732(c), possession ofa controlled substance, misdemeanor, LC.§ 37-2732(c),
and possession of drug paraphernalia, I.C. § 37-2734A. (R., pp.45-46.) Pursuant to a plea
agreement, Mr. Lopez subsequently pleaded guilty to felony possession of a controlled
substance. (See R., pp.55-62.) The district court imposed a unified sentence of five years, with
one and one-half years fixed, suspended the sentence, and placed Mr. Lopez on probation for a
period of five years.

(R., pp.64-69.)

About two months later, Mr. Lopez transferred his

supervision through the Interstate Compact to Washington State. (See R., p.83.)
About one and one-half years later, the State filed a Motion for Bench Warrant for
Probation Violation, alleging Mr. Lopez had violated his probation. (R., pp.80-86.) Mr. Lopez
admitted to violating his probation by committing the new offense of felony possession of a
controlled substance, absconding from supervision, and failing to pay court-ordered restitution.
(See R., pp.81, 130.) The district court revoked probation, executed Mr. Lopez's underlying
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sentence, and retained jurisdiction. (R., pp.132-34.) Mr. Lopez participated in a “rider,” and the
district court subsequently suspended his sentence and placed him on probation for a new period
of five years. (R., pp.135-36, 139-43.)
Almost three years later, the State filed a Motion for Probation Violation (Agents
Warrant), alleging Mr. Lopez had violated his probation. (R., pp.154-60.) Mr. Lopez initially
denied the alleged violations.

(See R., p.182.) He subsequently admitted to violating his

probation by failing to provide proof of attending any AA/NA meeting and/or of obtaining a
sponsor, and absconding from supervision. (Tr., p.4, L.8 – p.6, L.6; see R., pp.155, 183.) The
State moved to strike the allegation that Mr. Lopez had committed a new offense of felony
possession of a controlled substance, but would be free to argue all allegations at disposition
(which included two other new offenses of felony possession of a controlled substance). (See
R., p.155; Tr., p.4, Ls.18-25.)
At the probation violation disposition hearing, Mr. Lopez recommended the district court
place him back on probation. (See Tr., p.11, L.9 – p.12, L.25.) Defense counsel explained that
the stricken new offense had occurred prior to Mr. Lopez’s placement on probation, and it
appeared the other two new offenses of felony possession of a controlled substance “may not
have actually been filed and they are simply being screened.” (See Tr., p.11, Ls.10-18.) The
State recommended the district court revoke probation and execute the sentence. (See Tr., p.7,
Ls.12-14.)
The district court stated, “Now, if it were []possible to phrase a commutation in a way
that apparently anyone understands, I would be glad to commute this out to some additional time
and forget about it.” (Tr., p.14, Ls.22-25.) The district court then stated, “But it’s not possible
based on decisions by the Court of Appeals and my experience trying to fashion one that is
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possible because I don't think that your contacts are very strong in Idaho, but you are kind of on
that border area." (Tr., p.14, L.25 - p.15, L.6.) The district court indicated it was the second
time Mr. Lopez had admitted to absconding, and that probation was "not workable."

(See

Tr., p.15, Ls.6-9.) The district court then told Mr. Lopez: "I'm going to revoke and impose with
credit for the time you've already served. If it were humanly conceivable to do a workable
commutation, I would have considered something like that. But it's no longer possible, so we
don't have a lot of options." (Tr., p.15, Ls.10-15.) The district court revoked probation and
executed Mr. Lopez's underlying sentence. (R., pp.185-87.)
Mr. Lopez filed a Notice of Appeal timely from the district court's Order Revoking
Probation, Judgment of Conviction and Order of Commitment. (R., pp.188-90.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Lopez's probation and executed
his underlying sentence of five years, with one and one-half years fixed?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Lopez's Probation And Executed
His Underlying Sentence Of Five Years, With One And One-Half Years Fixed
Mr. Lopez asserts the district court abused its discretion when it revoked probation and
executed his underlying sentence. The district court should have instead followed Mr. Lopez's
recommendation by placing him back on probation. (See Tr., p.11, L.9 -p.12, L.25.)
A district court is empowered by statute to revoke a defendant's probation under certain
circumstances. LC. §§ 19-2602, 19-2603 & 20-222.

"A district court's decision to revoke

probation will not be overturned on appeal absent a showing that the court abused its discretion."

State v. Sanchez, 149 Idaho 102, 105 (2009).

4

In reviewing a district court's discretionary

decision, appellate courts conduct an inquiry to determine whether the district court correctly
perceived the issue as one of discretion, acted within the boundaries of its discretion, acted
consistently with the applicable legal standards, and reached its decision by an exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Appellate courts use a two-step analysis in reviewing a probation revocation proceeding.
Sanchez, 149 Idaho at 105. First, the appellate court determines “whether the defendant violated
the terms of his probation.” Id. “If it is determined that the defendant has in fact violated the
terms of his probation, the second question is what should be the consequences of that violation.”
Id.
Mr. Lopez concedes he admitted to violating his probation. (See Tr., p.4, L.8 – p.6, L.6.)
When a probationer admits to a direct violation of his probation agreement, no further inquiry
into the question is required. State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992). Thus, this
Court may go to the second step of the analysis and determine whether the district court abused
its discretion when it revoked Mr. Lopez’s probation. State v. Hoskins, 131 Idaho 670, 672
(Ct. App. 1998) (internal citations omitted). As Idaho’s appellate courts have held, “[i]f a
knowing and intentional probation violation has been proved, a district court’s decision to revoke
probation will be reviewed for an abuse of discretion.” Sanchez, 149 Idaho at 106 (quoting
State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001)).
However, probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053,
1055 (Ct. App. 1989). The purpose of probation is to provide an opportunity to be rehabilitated
under proper control and supervision. Peterson, 123 Idaho at 50. Thus, in determining whether
to revoke probation, a court must consider whether probation is meeting the objective of
rehabilitation while also providing adequate protection for society. State v. Upton, 127 Idaho
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274, 275 (Ct. App. 1995). The district court may revoke probation if it reasonably concludes
from the defendant’s conduct that probation is not achieving its rehabilitative purpose. Adams,
114 Idaho at 1055. The district court may consider the defendant’s conduct both before and
during the probationary period. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).
Here, the district court abused its discretion when it revoked probation and executed
Mr. Lopez’s underlying sentence, because the district court could only reasonably conclude from
his conduct that probation was achieving its rehabilitative purpose. For example, the Report of
Probation Violation stated that Mr. Lopez had been found and arrested outside a home in
Spokane, Washington, with methamphetamine, amphetamine/dextroamphetamine, and Adderall
on his person. (See R., pp.157-58.) At the probation violation disposition hearing, Mr. Lopez
explained he had been found with “my son’s Adderall. I have the prescription for it.” (See
Tr., p.13, Ls.8-10.) He informed the district court: “I’ve been clean for three years, seven
months after my rider. The rider was successful.” (Tr., p.13, Ls.13-15.)
Further, Mr. Lopez’s counsel told the district court at the hearing that Mr. Lopez “was
working at Denny’s doing maintenance work. He indicates that’s where the new folks generally
are hired. He had an opportunity if he was successful enough doing that to work his way up to
higher positions. At the restaurant, he was employed there full time.” (Tr., p.11, L.25 – p.12,
L.6.) Mr. Lopez stated, “I finally found a job where I can actually grow and be something that I
never thought I could be before—actually, maybe become a manager some time.” (Tr., p.13,
Ls.15-18.) He asked the district court for “the opportunity to go back and figure out these legal
issues and go back to work and take care of my kids.” (Tr., p.13, Ls.19-21.)
Additionally, Mr. Lopez explained that he had been living in Oldtown and Coeur d’Alene
in Idaho, “but I was given verbal permission by the PO to go visit my kids whenever I wanted to.
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To save money on daycare, I just simply stay with my kids all day long." (Tr., p.13, L.22 - p.14,
L.2.) He explained: "So when Washington came up on me, yes, I was at my ex-wife's house. It
saves a little bit of money on daycare. That's it. That's all I was doing was working, being a
part of society." (Tr., p.14, Ls.3-6.)
Addressing the district court, Mr. Lopez concluded by stating: "You told me a long time
ago that I can't go back and start at [the] beginning. All I can do is make a good ending. And
that's all I've been doing." (Tr., p.14, Ls. 7-10.) Mr. Lopez's explanations at the probation
violation disposition hearing show the district court could only reasonably conclude from his
conduct that probation was achieving its rehabilitative purpose. In light of the above, Mr. Lopez
asserts the district court abused its discretion when it revoked probation and executed his
underlying sentence. The district court should have followed Mr. Lopez's recommendation by
placing him back on probation.

CONCLUSION
For the above reasons, Mr. Lopez respectfully requests that this Court reduce his sentence
as it deems appropriate.
DATED this 7th day of August, 2019.

Isl Ben P. McGreeyy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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